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The Flight Department Company 
Dilemma—A Gray Area 
• The Source: Many companies are advised that they can limit their 

liability by isolating their company aircraft operations in a single 
purpose company  --a so called Flight Department Company-- that 
has no business other than operating the company aircraft-- and 
remain under Part 91. 

• A Gray Area Emerges: FAA applies an “incidental business test” to 
operations under Part 91, i.e. the company’s operation of its 
airplane has to be “incidental” to the company’s other business. 
What?? 

• The Results: Failure to satisfy the incidental business test causes 
the Flight Department Company’s operations to be viewed by FAA 
as unauthorized commercial operations requiring Part 135 
certification. 
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The Flight Department Company 
Dilemma—Cont’d 
• FAA’s Rationale: The Flight Department Company would be 

operating an airplane carrying passengers for compensation as 
its primary business—which is the essence of a Part 135 
operation. 

• Are we sure? Yes, there are FAA Chief Counsel interpretations 
directly on point and binding. 

– See, e.g, Interpretation 1989-22 (FAA Chief Counsel letter to 
John Craig Weller, August 8, 1989), available at: 

 http://www.nbaa.org/member/admin/options/flight-department-
company/faa-counsel-options-1989-22.pdf?CFID=5400460&CFTOKEN=92789263 
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• Potential Consequences from Operating as a Flight 
Department Company: 

– FAA enforcement action against 

• The Company 

• The Pilots 

– Potential impact on insurance coverage 

– Potential for piercing the corporate veil in the 
event of an accident or incident  

The Flight Department Company 
Dilemma—Cont’d 
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• How to avoid—Alternatives to the Flight 
Department Company structure to eliminate this 
Gray Area 
– Operate the aircraft in an operating business, that 

would satisfy the incidental business test 

– Obtain Part 135 Certification for the Flight 
Department Company 

– Own the aircraft in a special purpose company and 
dry-lease it to a company satisfying the incidental 
business test 

The Flight Department Company 
Dilemma—Cont’d 
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U.S. Citizenship—Statutory Definition 
49 USC § 40102 (a)(15)— 
 
“citizen of the United States” means—  

A. an individual who is a citizen of the United States;  
B. a partnership each of whose partners is an individual who is a 

citizen of the United States; or  
C. a corporation or association organized under the laws of the 

United States or a State, the District of Columbia, or a territory 
or possession of the United States, of which the president and 
at least two-thirds of the board of directors and other managing 
officers are citizens of the United States, which is under the 
actual control of citizens of the United States, and in which at 
least 75 percent of the voting interest is owned or controlled by 
persons that are citizens of the United States.  

9 



US Citizenship—A Prerequisite For-- 

• Air Taxi Operations under DOT Part 298 and 
FAA Part 135 

• FAA Aircraft Registration (with alternatives) 

• Certain Reimbursable Operations under 
Subpart F to Part 91 unless authorized by, or 
licensed under, DOT Part 375 
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U.S. Citizenship –Essential Element as 
applied to Partnerships 
• FAA View: For registration purposes each 

partner must be a natural person who is a 
citizen of the United States 

• DOT View: For licensing purposes, each 
partner must be a natural person or a 
corporation which is a citizen of the United 
States 

• Source: Chicago Airlink Partnership, DOT 
Order 84-10-69, October 16, 1984 
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U.S. Citizenship—Essential Elements 
as Applied to Corporations 
• Organizational (incorporated in the U.S.) 

• Managerial (President and 2/3 of the Board and 
2/3s of the Managing Officers must be U.S. 
Citizens) 

• Ownership (at least 75% of the voting stock must 
be owned or controlled by U.S. citizens) 

—THE GRAY AREA— 

• Control – actual control must be in the hands of 
U.S. citizens 
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U.S. Citizenship –Factors for Determining 
“Actual Control”—The Gray Areas 
• Control via majority or disproportionate voting rights 
• Negative control through power to veto 
• Buy-out clauses threatening ability of the air carrier to 

continue in business 
• Equity ownership (voting plus non-noting stock) 

exceeding certain percentages – 25% or 49%, 
depending on status of foreign stockholders homeland 
as “non-open skies” or “open skies” 

• Certain credit/debt arrangements 
• Family relationships/business relationships 
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U.S. Citizenship – Consequences of Failing 
the U.S. Citizenship Test On— 

 

• Part 135 Air Taxi authority 

• Aircraft registration  

• Certain Part 91 Subpart F Cost Reimbursable 
Operations 

14 



U.S. Citizenship –Lessons Learned—
 Avoiding the Gray 

 

• Vigilance 

• Don’t make rash assumptions (e.g. 
incorporation in Delaware) 

• Periodic reviews (e.g. changing presidents) 
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Six Shades of Gray 

Allan L Mann 

Reynolds Jet Management 
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For Part 135 Operators 

Empty Leg Solicitation and Operation 
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Certification 
• 14 CFR Part 119 – the “Commuter Rule” outlines 

the certification requirements for air carriers. 
• 14 CFR Part 121 – “Scheduled Operations.” 
• 14 CFR Part 135 – “On-demand Operations.”  
• Part 135 on-demand operators may operate a 

schedule under very limited circumstances, 
namely: 
– Piston or turbo-prop aircraft; 
– Maximum of 9 passenger seats; 
– Maximum payload of 7500lbs; 
– No more than four round trips per week between any 

two points. 
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Is it a Scheduled Operation? 

• The operator must not define or narrow the 
availability of the aircraft to such a point that 
the client has little or no room to negotiate 
details of the proposed trip. 

– The details are the three defining elements of a 
scheduled operation: 

» Departure time; 

» Departure location; 

» Arrival location. 

 

19 



• Further definition of these three elements must be 
considered: 
– Departure time must be wide enough to allow for bona fide 

negotiation on the part of the customer. 

» A timeframe of “less than 48 hours”  could be seen by the 
FAA as too restrictive. 

» Departure location must be suitably vague.  If a trip is 
made available to the public with a specific airport from 
which the trip must leave, then this element could not be 
deemed on-demand. 

» Arrival location is treated in the same way as departure 
location. 
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• For example, if an operator posts a flight departing 
from KLAX on December 1st, heading towards the 
east coast, then it would be unlikely for the FAA to 
judge the flight as a scheduled operation, as the 
customer has the power to determine the arrival 
location. 

• Another example of an acceptable empty leg 
posting would be a trip from the Dallas area, 
sometime in the next four days, to KMSP. Although 
the operator has specified the arrival airport, the 
other elements allow for the customer to 
determine the details. 
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“Holding Out” 

• It is immaterial how the operator “holds out” 
to the customer: 

• Print 

• Website 

• Email 

• Verbal conversations 

• Etc. 
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What about the DOT? 

• If the DOT judges that a type of operation should have 
been conducted as a scheduled operation, particularly by 
a carrier that does not have this authority (on-demand 
operators are typically operating under Part 298 without 
any form of DOT scheduled authority), action may be 
taken.  Fines of $25,000 - $100,000 are not uncommon. 

• In other words, if you operate within the parameters that 
could be judged a scheduled operation, then you would 
be in non-compliance with Part 380 (for Public Charter 
flights operating on regular schedules) or broader DOT 
restrictions. 
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What about the Insurers? 

• “I could not answer for all markets, however, our 
policy does not include an exclusion that would 
affect coverage in this instance. Each carrier would 
be different and may have an exclusion if a loss 
occurs during a flight that is in violation of a 
regulation or may have a purpose of use clause that 
is too narrow to insure a 135 operator if found to be 
out of compliance with 135 regulations.” 

25 



The Gray Areas 

• When advertising an empty leg, what are the 
acceptable windows for negotiation? 

• Non-published “holding out” (e.g. phone 
conversations) with the client are fair game for 
enforcement. 

• Even with no exclusion clauses, if you have a 
major claim, will the insurance company pay 
out if you are in non-compliance with the 
regulations? 
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The Takeaway 

• Know what on-demand, Part 298 permits. 

• Allow the client to negotiate at least one of 
the three parameters. 

• Don’t be sneaky. 

• Check your insurance policy. 

• Use your resources. 
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For Part 135 Operators 

How to Comply with DOT’s Full Price 
Advertising Rules 
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399.84 
• “The price stated is the entire price to be paid by the 

customer to the carrier, or agent, for such air 
transportation.” 

• “Although charges included within the single total price 
listed (e.g., government taxes) may be stated separately or 
through links or “pop ups” on websites that display the 
total price, such charges:” 
– May not be false or misleading; 
– May not be displayed prominently; 
– May not be presented in the same or larger size as the total 

price, and; 
– Must provide cost information on a per passenger basis that 

accurately reflects the cost of the item covered by the charge.” 
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• “The first price quote presented must be the 
full price, including taxes, fees and all carrier 
surcharges.” 

– This full price provision became effective January 
26, 2012. 

• The price can then be broken down to show 
taxes, fees, etc. 
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• Grouping together government-imposed taxes and fees with 
other operator-assessed fees, and labelling the line item as 
“taxes and fees” may lead the customer to believe the 
government-imposed taxes are higher than they actually are. 
“Taxes and carrier-imposed fees,” would, however be 
acceptable. 

• A breakdown of the line items, when displayed with the full 
price, must be presented in such a way that the full price is 
the most prominent price. 

• Line items displayed must be smaller font than the full price. 
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DOT Order 2013-6-20  

• One way fares advertised as “$899 + $7 taxes/fees 
per flight” and “$699 + up to $69 taxes/fees” 

– thereby not stating the entire price of the package 
including taxes and fees. 

• Winners of a sweepstake receiving a “free ticket” or 
“free flight,” 

– only disclosing the consumer was liable for taxes and fees 
in the sweepstake rules, meaning the ticket was not “free.” 
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The Gray Areas 

• The reality is that the DOT regulations were 
written for the likes of JetBlue, Southwest and 
the other Part 121 carriers. 

• The Part 135 industry, by its very nature, operates 
differently (as DOT has acknowledged in the 
recent Charter Broker NPRM), however, at 
present we are held to the same regulations. 

• So, be aware of the requirements when 
advertising a full price hourly rate. 
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The Takeaway 

• Follow the relatively simple guidelines for 
advertising (in any format) a full price “ticket.” 

• Be prepared to fully justify how you come up 
with your typical fees, such as Fuel Surcharge. 

• Don’t forget to make adjustments for 
domestic vs. international taxes. 
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Regulation of Air Charter Brokers – Source Materials 

• DOT Notice – The Role of Air Charter Brokers in Arranging Air 
Transportation (October 8, 2004) (“Broker Notice I”) 

http://www.dot.gov/sites/dot.dev/files/docs/BrokerNoticeFinal%20Guidance.pdf 

• DOT Notice – Use of Branding Materials by Air Charter Brokers 
(June 25, 2007) (“Broker Notice II”) 

http://www.nbaa.org/member/ops/part135/brokers/branding.pdf?CFID=5399236&CFTOKEN=83025489 

• DOT enforcement orders (various dates) 

• NBAA Best Practices for Air Charter Brokering (Sept 2009) 
http://www.nbaa.org/ops/part135/brokers/best-practices-charter-brokering.pdf 

• DOT Notice of Proposed Rulemaking – Enhanced Consumer 
Protections for Charter Air Transportation (September 30, 
2013) (“Charter Broker NPRM”) 
http://www.gpo.gov/fdsys/pkg/FR-2013-09-30/pdf/2013-23142.pdf 
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Air Charter Brokers – Regulatory Classification 

• What is an Air Charter Broker? 
– Not defined in current DOT regulations 

– Described in Broker Notice I as: “Entities, including persons, that link 
prospective charter customers with direct air carriers” 

– Definition proposed in Charter Broker NPRM:  A person or entity that 
holds out, sells, or undertakes to arrange planeload, single entity 
passenger charter air transportation, other than as an employee or 
bona fide agent of an air carrier or a charterer, using a direct air 
carrier, or using another provider of air transportation 

A direct air carrier (DAC) is a company that directly operates the aircraft, 
i.e., the FAA- and DOT-licensed carrier having operational control 

An indirect air carrier (IAC) is a person or entity that, as a principal, holds 
out, sells, or arranges air transportation and separately contracts with a 
DAC or other provider to perform such air transportation 

 -  IAC is a principal, not an agent 
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• How is DOT involved? 
– Federal law:  To sell air transportation as a principal, the seller must be 

authorized by DOT in some fashion (DAC or IAC) 

– DOT has investigatory and enforcement jurisdiction in the following 
pertinent areas: 

• Unauthorized air service; i.e., promoting, selling, or otherwise “holding 
out” air transportation as a principal without requisite DOT authority 

• Consumer protection, including actions against misleading/deceptive 
advertising and unfair methods of competition 

– Penalties for violating DOT regulations can include: 
• Cease-and-desist orders 

• Civil penalties up to $27,500 per violation ($2,500 in the case of 
individuals or small businesses as defined in federal law) 

• Possible criminal penalties for intentional violations 

Air Charter Brokers – Regulatory Classification (cont.) 
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• Current DOT policy re air charter brokers: 
– In the absence of DOT authority to act as an IAC: 

• Air charter brokers “may not hold out air transportation 
in their own right or enter as principals into contracts 
with customers to provide air transportation…” (Broker 
Notice I) 

• Air Charter Broker may act only “as an agent of the 
direct air carrier or of the customer.” (Broker Notice I) 

– As a rule, this results in DOT classification of Air 
Charter Brokers into three main categories: 
• Indirect air carrier (often an unauthorized one) 

• Agent for DAC 

• Agent for customer (the charterer) 

 

Air Charter Brokers – Regulatory Classification (cont.) 
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• IAC vs. agent status –  
– Indirect Air Carrier 

• DOT concept: A company soliciting, buying and selling air 
transportation for its own account – i.e., acting as principal on 
both the “buy” and “sell” sides of the transaction 

• Current DOT classifications of passenger indirect air carriers are 
limited to:  

– Public Charter Operators under DOT Part 380 (14 CFR Part 380) 
– Air Ambulance Operators under DOT Exemption Order 83-1-36 (January 

12, 1983) 
– Other exemptions (unusual) 

– Agent 
• An agent acts on behalf of its principal, namely: 

– The prospective charterer in soliciting and/or purchasing on the 
customer’s behalf charter capacity from the direct air carrier (Agent for 
Customer) 

– The direct air carrier in offering and/or selling the carrier’s charter 
capacity to prospective charterers (Agent for Carrier) 
 

Air Charter Brokers – Regulatory Classification (cont.) 
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Air Charter Brokers – Current “Gray” Status 
• Tendency of many brokers is to act as (unauthorized) 

IACs, especially where back-to-back contracting occurs 
– Basic problem:  No existing category of indirect air carrier 

lends itself to brokering planeload passenger charter 
transportation 
• DOT’s Part 380 Public Charter rules don’t fit situation (DOT 

acknowledges) 
• While Broker Notice I suggested DOT’s exemption authority could 

accommodate air charter brokerage, nine years have passed and 
no exemptions (DOT acknowledges) 

– DOT actively exercises its enforcement authority against 
brokers for holding out unauthorized air service and 
engaging in deceptive and misleading advertising 
• On average, several broker enforcement orders per year (cease-

and-desist with civil penalty) 
• Unauthorized IAC and DAC cases 

43 



• A pitfall in DOT-created “default to agent” status:  
There is no unified source of DOT guidance to assist 
brokers…  

– To avoid crossing the IAC or DAC line by offering, selling, or 
otherwise holding out charter air service as principal, rather 
than agent 

– To avoid statements in advertising that may be perceived as 
deceptive or misleading 

 

NOTE:  In 2009, NBAA published its Best Practices for Air Charter 
Brokering to provide regulatory guidance and industry best practices 
(a great resource, but necessarily lacks the force of DOT guidance) 

Air Charter Brokers – Current “Gray” Status (cont.) 
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• Conduct to be avoided by air charter brokers: 
– First and foremost, no back-to-back contracting 

– Broker Notice I: 
• Do not call yourself an “airline,” “air carrier,” or “aircraft operator” 

• Do not describe your service as “our fleet,” “our charters,” “our 
charter service,” “we operate a fleet of…” 

– Jet One Jets, Inc., DOT Consent Order 2008-3-2, March 4, 
2008: 
• Objectionable Conduct: Webpage advertising and references such 

as “When you fly with Jet One, you’re more than a passenger,” 
“[W]e offer a range of aircraft from heavy jets […] to helicopters,” 
“our private jets,” and “full service private aircraft provider” 

• Penalty assessed: $60,000 

Air Charter Brokers – Current “Gray” Status (cont.) 
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• Conduct to be avoided by Air Charter Brokers (cont.): 
– OneSky Network, LLC, DOT Consent Order 2007-6-1, June 4, 

2007 
• Objectionable Conduct: Webpage advertising and references such as 

“Why air charter with OneSky” with answer, because of “our large 
national fleet;” “a network of regional air carriers;” and “our fleet of 
private jets.” 

• Penalty Assessed: $50,000 

– Imperial Jets, Inc., DOT Consent Order 2007-4-7, April 6, 
2007 
• Objectionable Conduct:  Website advertising and references such as 

“our flights,” “information regarding all of your Imperial Jet flights” 
• Penalty Assessed: $45,000 

 
 NOTE:  In each of the above consent orders, the respondent neither admitted nor 
 denied the violation; in addition, the assessed penalty was subject to 50% 
 forgiveness if no further violations occurred within a prescribed period. 
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• A few additional guidelines for brokers to comply with 
current DOT requirements: 
– Obtain written agreement to act on customer’s (or direct 

air carrier’s) behalf in negotiating and signing contracts or 
otherwise arranging the air transportation 

– Qualify all advertising, websites, etc., to clearly reflect your 
broker/agency status (e.g., disclosures such as “XYZ acts as 
an agent for [charterer or DAC, as the case may be] in 
arranging charter air transportation; XYZ is not an air 
carrier, nor does it own or operate aircraft”) 

– Review and heed NBAA’s Best Practices for Air Charter 
Brokering and other resources listed above 

– Review new DOT Charter Broker NPRM 

Air Charter Brokers – Current “Gray” Status (cont.) 
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Air Charter Brokers – The Future 

• Charter Broker NPRM officially published September 
30, 2013 (78 Fed. Reg. 59880) 
http://www.gpo.gov/fdsys/pkg/FR-2013-09-30/pdf/2013-23142.pdf 

– Resulted in part from an NBAA initiative that began several 
years ago 

– Fundamental DOT proposal:  Charter brokers can choose to 
operate as indirect air carriers (i.e., as principals utilizing 
back-to-back contracts), provided they comply with the 
new regulations 

– Adoption as a regulation:  One year? 
– Changes in Final Rule vs. NPRM?  Quite possible.  (This is a 

proposal; as such, it is subject to change.) 
 

48 



Air Charter Brokers – The Future (cont.) 

• In addition to proposing a new class of IACs called air 
charter brokers, the NPRM covers three other areas: 
– Certain NTSB-recommended consumer disclosures by air 

taxis are proposed – generally similar to broker disclosures 
that would be required under new rules 

– IAC exemption authority issued to providers of air 
ambulance services in 1983 would be incorporated in 
regulations 

– Clarify (by regulation) that air charter broker services 
performed under contract with the Federal Government 
are in common carriage and must comply with the Fly 
America Act 
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Air Charter Brokers – The Future (cont.) 

• Purpose of new rules as stated in proposed § 295.1: 
This part [14 CFR Part 295] creates a new class of indirect air 
carrier—air charter brokers—to provide indirect air 
transportation of passengers on single entity charters aboard 
large and small aircraft by granting exemptions to such air 
charter brokers from certain provisions of Subtitle VII of Title 
49 of the United States Code (Transportation), and 
establishes rules, including consumer protection provisions, 
for the provision of such air transportation by air charter 
brokers. 
 

Some high points: 
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Air Charter Brokers – The Future (cont.) 

• Blanket exemption provided by regulation:  air charter brokers 
(ACBs) would self-identify and comply with Part 295 if they choose 
to operate as IACs 

• Would apply only to single entity charters – defined in proposed 
Part 295 as a charter for the entire capacity of the aircraft, the cost 
of which is borne by the charterer and not directly or indirectly by 
individual passengers, except in cases in which individual 
passengers self-aggregate to form a single entity 

• No licensing or exemption applications would be required, nor is 
any form of registration proposed 

• Broker could choose to operate as a bona fide agent of a charterer 
or a DAC if it prefers 
– Comment:  Whether operating as an ACB or agent, clear and 

conspicuous disclosure of status will be more crucial than ever 
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Air Charter Brokers – The Future (cont.) 

• Consumer protection aspects of NPRM:  Written disclosures to be 
made by ACBs “before entering into a contract for a specific flight or 
series of flights” (proposed § 295.24) 
– Corporate name of DAC and any d/b/a names DAC uses 
– Capacity in which ACB is acting (as IAC, as agent for charterer, or as 

agent for DAC) 
– Existence of any corporate or business relationship between ACB and 

DAC 
– Make and model of aircraft to be used for flight(s) 
– Total cost to be paid by customer to ACB, including all taxes and fees 

(including ACB’s fee) 
– Existence of any fees and their amounts (if known) for which charterer 

will be responsible for paying directly 
– Existence or absence of any liability insurance carried by ACB covering 

flight, and the monetary limits thereof 
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Air Charter Brokers – The Future (cont.) 

• If any of the disclosed information changes, ACB must notify 
customer of the change within a reasonable time – failing which, 
ACB must provide customer an opportunity to cancel with a full 
refund (addressed in proposed § 295.24(d)) 

• Appears ACB can contract with its customer to provide air 
transportation before it has a contract (a binding commitment) 
from a DAC for the transportation – but ACB will presumably have 
to notify customer it is doing so to comply with § 295.24 

• Unfair/deceptive practices and unfair methods of competition 
(addressed in proposed § 295.50):  in essence, always tell the truth 
– no misrepresentations! 

• Similar amendments to Part 298 are proposed to cover the 
situation where a Part 135/298 carrier acts as a charter broker – 
here again, pre-transaction written disclosures are crucial 
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Air Charter Brokers – The Future (cont.) 

• NBAA intends to comment in response to the 
NPRM 

• Other comments undoubtedly will be filed 

• DOT invites comment on several aspects of the 
proposed rule, although the public is free to 
address any aspect 

• Due date for filing comments:  Nov. 29, 2013 

 

QUESTIONS? 
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